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under the supercedeas bonds, which presented the question of the jurisdiction
of the Bankruptcy Court over a dispute between the judgment creditors and the
bonding companies.

In adopting the Pacor test, the Supreme Court noted that cases
“relating to” the bankruptcy under 11 U.S.C. § 541 could include lawsuits
between third parties which have an effect on the bankruptcy estate. Id. at
308, fn.5. Such was the situation with the judgment creditors’ claims against
Celotex’s bonding company, which did not directly involve Celotex.
Nonetheless, since the bonds were in turn secured by Celotex’s property, then
payment thereunder would create a secured claim in the bonding companies
against the debtor’s assets. Such a scenario could destroy any feasible plan
for Celotex and result in its liquidation. Thus, the Supreme Court found that
this potential impact on the administration of the Celotex bankruptcy
conferred jurisdiction in the Bankruptcy Court over the dispute between the
judgment creditors and the bonding companies. Id. at 308. By way of contrast,
the Supreme Court stated that bankruptcy courts have no jurisdiction over
proceedings that have no effect on the estate of the debtor. Id.

Other bankruptcy cases applying the fule of Pacor and Celotex look to
the effect on the bankruptcy proceedings and not to just a logical connection
between the separate dispute and the affairs of the debtor. Thus, in In re
Feitz (9% Cir. 1988)5852 F. 2d 455, a husband and wife had owned a house as
community property, which was financed with a loan with a due on sale clause.
The couple separated, then tried to sell the house under an arrangement that

would not have paid the mortgage with the due on sale clause. The lender’s
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successor in interest, Great Western, demanded that its loan be paid off.
This killed the deal, and the husband filed for a Chapter 13 bankruptcy.

The Bankruptcy Court authorized the husband’s estate to file an
adversary action in the Bankruptcy Court against Great Western for the
allegedly improper insistence on compliance with the due on sale clause. The
wife was named as a defendant in that action, presumably to sort out any
claimed post-separation separate property interest she might have in the
outcome. The wife filed a counterclaim against Great Western upon essentially
the same claim as her husband’s estate.

While the adversary action was pending, the couple’s divorce and
property settlement agreement became final, and the husband was discharged
from his Chapter 13 proceeding. Thereafter, the bankruptcy court denied Great
Western’s motion to dismiss the husband’s claim and the wife’s cross claim
for lack of jurisdiction and granted each partial summary judgment on his and
her claim for wrongful enforcement of the due on sale clause.

The District Court heard Great Western’s appeal. It upheld the refusal
to dismiss the husband’s claim, but held that the Bankruptcy Court lacked
jurisdiction to deal with the wife’'s claim. The wife appealed to the Ninth
Circuit, which held that the wife’s claim could not have had any possible
effect on the outcome of the bankruptcy proceeding because the husband’s
Chapter 13 plan had been confirmed before resoclution of the wife’s claim and
could not be modified thereafter. Id. at 452-53. The Court relied on Pacor
and thus it was the lack of an effect on the bankruptcy proceedings that

rendered the wife’s proceeding “not related” to the bankruptcy proceedings
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for jurisdiction purposes despite the obvious logical connection between her
claim and the husband’'s Cﬂapter 13 case.

Similarly, in Abbey v. Modern Africa One, L.L.C. (D.C.Dist. 2004) 305
B.R. 594, the court rejected its debtor’s majority shareholders’ claim that a
breach of fiduciary duty action against them was “related to” the bankruptcy
proceedings for the purpose of bankruptcy court jurisdiction. In Abbey, a
company called Warsun filed a chapter 11 bankruptcy petition. Thereaf£er,
Warsun entered into an agreement in the bankruptcy proceeding to sell all of
its assets to an entity called Modern Africa, which held a majority of the
Warsun shares. The minority investors in Warsun objected to the sale upon the
argument that the debtor and the majority shareholder were acting in bad
faith. The Bankruptcy Court overruled the objection and approved the sale.

The minority shareholders sued the majority shareholder alleging breach
of fiduciary duty, conversion of the minority’s interest in Warsun, and other
related claims. The defendants removed the action to the Bankruptcy Court,
claiming it was related to the bankruptcy proceedings. The Court found that
despite the close factual relationship between the lawsuit and the bankruptcy
proceedings, the lawsuit was not “related to” the bankruptcy for
jurisdictional purposes because the minority shareholders were not seeking a
monetary award from the debtor, any recovery in that action would not
infringe upon the debtor’s property or assets, and any recovery by the
plaintiff against the majority would ha&e no impact on the debtor’s rights,
liabilities, options, or freedom of action. Id. at 602.

From the foregoing, it is concluded that in order for a Bankruptcy

Court to have jurisdiction over third party disputes under the 11 U.S.C. §

TENTATIVE STATEMENT OF DECISION REGARDING BANKRUPTCY DEFENSES
-15-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1332 and 11 U.S.C. § 157 “related to” grant of jurisdiction, the dispute must
be shown to have a direct impact on the bankruptcy proceedings. Even where
the third party litigation is closely factually related to issues in the
bankruptcy, the bankruptcy court nonetheless lacks jurisdiction to resolve
such claims absent the requisite impact.

Applying this rule to the present case, it cannot be said that the
Yipes’ Bankruptcy Court had jurisdiction over the claims of the plaintiffs in
this case. As is set forth above, plaintiffs’ claims are against individuals
and entities that allegedly controlled Yipes. No claim is alleged against
Yipes, and no monetary recovery is sought against Yipes. Thére is no claim to
somehow unwind the sale of Yipes’ assets to PHX or to modify or otherwise
disturb the confirmed Yipes’ bankruptcy plan, or to resurrect the Yipes
bankruptcy. The case is quite similar to the situation in Abbey v. Modern
Africa One, LLC, supra, 305 B.R. 594 in that the minority shareholder claims
against the majority control group were closely related factually to the
bankruptcy proceedings, yet wholly distinct for jurisdictional purposes in
that the resolution of whether the majority shareholders had harmed the
minority would not impact the administration of the debtor’s estate.

Put differently, whether or not the plaintiffs prevail here will have
no impact on the Yipes bankruptcy. As such, it is not “related to” the Yipes
bankruptcy, and the Bankruptcy Court has no jurisdiction over this dispute.

The parties have stipulated that the Yipes Bankruptcy Court did not
issue any order expressly referencing the present case, nor was the
bankruptcy court asked to exercise jurisdiction'o;er the present case. Joint

Stipulation, No. 11. Nonetheless, defendants argue that the various approval
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orders issued by the Bankruptcy Court contain broad language regarding the
court’s rgtention of jurisdiction to enforce its approvals which should be
interpreted as subsuming this case. Such an interpretation is inappropriate.
The source of Bankruptcy Court jurisdiction is not what the Bankruptcy Court
itself orders but rather what is conferred upon federal District Courts under
28 U.S.C. 1334 and in turn passed on to the Bankruptcy Courts under 28 U.S.C.
157. As is set forth above, there is no federal bankruptcy jurisdiction over
plaintiffs’ claims in this lawsuit under these statutes.

Accordingly, the Yipes Bankrgptcy Court did not retain exclusive (or

even concurrent) jurisdiction over this case.

B. The Res Judicata argument

Defendants claim that a litany of determinations made by the Bankruptcy
Court in the context of its approval of the DIP financing, the sale of assets

to PHX, and its confirmation of the debtor’s Plan conclusively establish

insert space

those facts in this case. These determinations include that®he DIP Financing

was “negotiated at arms length and in good faith”, that the asset sale was
“adequate and reascnable” and in other respects appropriate, and that the
plan’s treatment of the Class 7 equity holders (i.e., the plaintiffs) was
“fair and equitable” to them.

Res Judicata precludes relitigation of issues decided in a prior
action. Lucido v. Superior Court (1990) 51 Calp3d 335, 341. It is applied
in order to “promote judicial economy by minimizing repetitive litigation, to
prevent inconsistent judgments which undermine the integrity of the judicial
system, or to protect against vexatious litigation.” Clemmer v. Hartford
Ins. Co. (1978) 22 Cal.3d 865. Additionally, res judicata “is based on the

sound public policy of limiting litigation when a party has already had one
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fair trial on an issue’” (Vizina v. Continental CAS Co. (1977) 66 Cal.App.3d
665, 670), and it “causes no injustice when the party to be bound had a full
and fair opportunity to litigate the issue to be foreclosed.” Vandenberg v.
Superior Court (1999) 21 Cal.4*® 815, 834.

Res judicata applies if: (1) the issue decided in the prior case is
identical with the one now presented; (2) there was a final judgment on the
merits in the prior case; and (3) the party to the present case was a party
to the prior adjudication. Stoltz v. Bank of Am. Nat’l Trust and Sav. Ass’n
(1993) 15 Cal.App.4™™ 217, 222.

The party asserting res judicata has the burden of proof as to what was
determined by the prior judgment. Lucido v. Superior Court, supra, 51 Cal.3d
at 342; County of Los Angeles v. Superior Court (2000) 82 Cal.App.4th 819,
829.

The Bankruptcy Court never purported to determine the rights and
obligations of the Yipes majority and minority shareholders. As stipulated by
the parties here, the Bankruptcy Court was not presented with the issues
raised here. Joint Stipulation, par. 11. Defendants assert that the
plaintiffs could have argued to the Bankruptcy Court that the DIP financing,

or asset sale, or Plan were unfair as to them based upon what they now allege

Shareholder Control Group did to them, but any such argument would hhe

necessarily have been rejected because the Bankruptcy Court lacked
jurisdiction over it. Accordingly, there is no identity of parties and issues
upon which res judicata could be founded.

Further, defendants’ res judicata arguments are not based upon any
specific determinations relative to the plaintiffs and the defendants in this
case. Instead, defendants ask this court to interpret general conclusions
made by the Bankruptcy Court as barring claims now made against the majority

shareholders insofar as they relate to the bankruptcy determinations.
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Defendants’ argument must fail. Even if the general language from the
Yipes Bankruptcy Court were somehow to be interpreted to cover plaintiffs’
claims here, a bankruptcy court cannot include determinations in its orders
where that court lacks the jurisdiction to make such determinations. In
Underhill v. National Mortgage Exchange, Inc. (9" Cir. 1985) 769 F.2d. 1426,
a company that bought and sold mortgage secured promissory notes filed a
Chapter 11 bankruptcy petition. Thereafter, a class action was filed in
federal court against the principals of the debtor for securities fraud.
While the class action was pending, the Bankruptcy Court confirmed a Plan of
Reorganization that included releases of the principals from liability from
securities law violations. That confirmation, however, left the scope of the
release to be determined by the court in which the securities fraud action
was pending, which found the release unenforceable because it was beyond the
jurisdiction of the Bankruptcy Court to release the principals under 11
U.S.C. 524(e). The Ninth Circuit affirmed.

Thus, even if the bankruptcy court’s broad conclusions were somehow
seen as including determinations relative to the issues between the parties
here, such determinations would be beyond the Bankruptcy Court’s jurisdiction
and unenforceable in this action.

Upon the foregoing, this court concludes that there is no res judicata
effect in this case of any of the determinations regarding the DIP financing,
the sale of assets, or the Plan in the Yipes bankruptcy.

C. The Waiver argument

Defendants assert that the doctrine of waiver bars plaintiffs from
asserting any breach of fiduciary duty claims against defendants relating to
the DIP financing, the sale of assets or the Plan. The argument is that
plaintiffs received notice of the DIP financing approvals, the proposed sale

of assets and the proposed Plan and did nothing in response.
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Waiver is the intentional relinguishment of a known right. Bickel wv.
City of Piedmont (1997) 16 Cal.4'™™ 1040, 1043. The party claiming waiver has
the burden of establishing it by clear and convincing evidence, and doubtful
cases are declded against waiver. City of Ukiah v. Fones (1966) 64 Cal.2d
104, 107-08.

It appears that there is no dispute that the plaintiffs received
notices of motions for approval of the DIP financing, the asset sale, and the
approval of the plan but did not object or seek other relief in the
Bankruptcy Court. Defendants cite Spartan Mills v. Bank of America Illinois
(4% Cir. 1997) 112 F.3d 1251 and In re AMF Bowling Worldwide, Inc. (Bankr.
E.D. Va. 2002) 278 B.R. 96 for the proposition that failure to object or
otherwise seek relief regarding a noticed matter in Bankruptcy Court
constitutes a waiver. These cases offer support for defendants’ waiver
assertion, but the real question for this court is not whether a waiver
occurred but rather what was waived.

In Spartan Mills, Spartan Mills had received notice in a Chapter 11
case of a motion to determine lien priority over its collateral. Spartan
Mills did not respond, and the Bankruptcy Court ordered that the competing
lender had priority over Spartan. In a later action brought by Spartan to
enforce its lien rights over the competing lender, the Court of Appeal
affirmed the trial court’s ruling that under the doctrine of res judicata,
Spartan Mills was bound by tHe Bankruptcy Court’s lien priority decision.
Spartan Mills v. Bank of America Illinois, supra, 112 F.3d at 1256-57. In
addition, the penultimate paragraph of the opinion broadly suggests that
Spartan Mills’ “considered decision” not to participate in the lien priority
motion in Bankruptcy Court despite notice thereof rendered it bound by the
resultant final orders. Id. at 1257. While the Court did not use the word

“waiver” in that paragraph, in general the language adds some support to

defendants’ waiver argument
insert "."
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In In re AMF Bowling, a lien creditor failed tovrespond after it
received notice of a motion to prime its lien to DIP financing. The Court
held that this failure to respond constituted a waiver of challenges to the
DIP financing priming order. AMF Bowling Worldwide, Inc., supra, 278 B.R. at
100-101.

Defendants’ authorities, then, support the argument that failure to
respond to a notice of a motion in bankruptcy seeking to affect the notice
recipient’s interest in the debtor’s property could constitute a waiver to
challenge the order that results from the motion.

Plaintiffs here, however, are not seeking to challenge the DIP
financing order, or the sale of assets approval order, or the order
confirming Yipes’ Plan. Instead,-plaintiffs assert that the defendants’
motive for securing those orders was a part of an ongoing breach of fiduciary
duty, fraud or course of negligence which by design (or in the case of
negligence, inadvertence) resulted in the destruction of the minority’s
interest in Yipes. While plaintiffs may or may not have waived their right to
challenge the Yipes Bankruptcy Court orders, such is not at issue here.
Defendants’ waiver authorities do not support their argument that plaintiffs’
inaction after notice of those orders was a waiver of claims against the
Shareholder Control Group.

In addition, as is set forth above, the Bankruptcy Court did not have
jurisdiction to determine the minority/majority shareholder dispute raised by
this case. Thus, plaintiffs did not have a right to bankruptcy court
resolution of that dispute, and there was no waiver of any known right
relative to the claims in this case.

Therefore, defendants’ have failed to meet their burden to establish a
waiver of plaintiffs’ claims relative to the DIP financing, the asset sale,

or the Plan upon plaintiffs’ inaction as to those matters in the Yipes

bankruptcy.
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CONCLUSION

Upon the foregoing, this court concludes that:

1. The Yipes Bankruptcy Court did not retain exclusive jurisdiction
over any of plaintiffs’ claims asserted herein, and this court has
jurisdiction to hear plaintiffs’ claims including those that relate
to post Yipes bankruptcy petition matters.

2. Neither the Yipes bankruptcy DIP financing determinations, nor the
approval of the asset sale to PHX, nor the confirmation of the Yipes
Plan preclude plaintiffs’ claims herein relating to post Yipes
bankruptcy petition matters under the doctrine of res judicata.

3. Plaintiffs did not waive their arguments as to post-petition matters
by failing to object to or otherwise seek remedies relative to the
DIP financing, the asset sale or the Plan confirmation.

FURTHER PROCEEDINGS

No later than September 14, 2007, the parties may file and serve
proposed revisions to this Tentative Statement of Decision. Such proposed
revisions shall not reargue the substance of the matters decided but rather
shall be limited to drafting or other similar matters.

This matter is set for a Case Management Conference at 1:30 a.m. on
October 3, 2007. The parties shall file a Joint Case Management Conference
Statement three court days before the conference addressing what is to be
done next in this case, including the phasing of additional issues for
resolution and the conducting of discovery, if any, appropriate to the
presentation of such issues. The Court will also take up at the Case

Management Conference any proposed revisions to this Tentative Statement of

. . ———
Decision.

] Dated: August 13, 2007

Judge of the tuperbor Court
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